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Mold is a fungus not
always visible to the
human eye that may be

found in carpet, walls, ceiling
joints, and surfaces prone to con-
densation. It may also be located at
the edges of concrete floor slabs
w h e re moisture migrates. See
B a rtell, Perrone and Gottlieb,
“Buildings, Subcontractors and
A rchitects: Finding Insurance
Coverage for Mold Litigation,” 18
Mealey’s Rep., Insurance 27 (Mar.
13, 2001). Plaintiffs generally
allege exposure to “toxic mold”
that causes injuries ranging from
headaches to brain damage. 

The potential parties at risk in
mold cases are building owners,
landlords, and property managers
who may be sued by tenants for
failing to maintain properly the
property or to provide a safe living
e n v i ronment. Tenants may sue
l a n d l o rds for breach of implied
warranty of habitability and for
violations of local housing code
requirements. Suits have also been
b rought against public housing
authorities under similar theories.
Claims against school districts and
public entities include failing to
maintain properly the educational
facilities or to warn pupils and
their parents about the risk of
mold due to moisture in school
buildings. Hospitals, clinics, and
other healthcare facilities have
been sued for failing to implement
proper mold remediation and ven-
tilation protocols to prevent the
development and spread of mold
s p o res within the facilities.
Building contractors are respond-
ing to allegations of negligent con-
struction that permits moisture to
migrate into the building or to be
retained within it, thereby allow-
ing mold to develop and flourish.
HVAC contractors have been sued
for negligently failing to design, 

maintain or inspect ventilation
systems that allow moisture to col-
lect and allow mold to develop. 

The primary theories for lia-
bility in mold litigation are negli-
gence claims, breach of contract
and warranty claims, and con-
sumer protection act claims, some
of which are maintained in the
class action arena. 

A case representative of the
theories outlined above is found at
Centex-Rooney Constr. Co. v. Martin
County, 706 So. 2d 20 (Fla. Ct.
App. 1997). In this case, the build-
ing owner asserted negligence and
breach of contract claims against
the architects, masonry contractor,
and construction manager relative
to the construction of a new cour-
thouse. Water leakage and mold
w e re evident shortly after the
courthouse was completed. Claims
were made for illness attributable
to the spread of mold throughout
the work environment. Discovery
disclosed a defective installation of
the exterior hard coat to the build-
ing. Martin County settled the
negligence portion of the claims
against the architects and masonry
contractor for $2.7 million. The
jury eventually returned a verdict
for Martin County for $11.5 mil-
lion on the breach of contract
claim against Centex-Rooney and
its bond sureties. 

Defenses in mold litigation
Limitations periods. In addi-

tion to the general limitations peri-
od that applies to all tort claims,
Tennessee has enacted statutes of
repose applicable to construction
actions. The Tennessee legislature
has provided that: 

All actions to recover dam-
ages from any deficiency in
the design, planning, supervi-
sion, observation of construc-
tion, or construction of an
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Has the current or past water damage existed for more than 24
to 48 hours? Is there visible mold? Are there health complaints
from occupants? Are the ambient moisture levels high? Is there
any visible evidence of mold in HVAC system and/or wet filters,
standing water, dirty surfaces? 

A variety of sampling methodologies should be used.
Surface sampling should be performed because areas of impact
may be missed or may not be conducive to certain types of sur-
face sampling. Air sampling should always be performed outside
as well as inside so that a comparison of quantitative and type of
mold/bacteria present inside the building can be compared to
what is naturally existing in the outside environment. The
microbial investigation should be performed by an individual
with a microbial investigative experience, preferably an indus-
trial hygienist with microbiology or toxicology experience. A
certified industrial hygienist (CIH) may possess a good back-
ground for this type of work. Lab results will determine the
identity of the mold and the extent of difference between the
interior versus exterior environment. Appropriate measures
should be taken once the lab results are obtained. 

The basic remedial measure in a mold claim can be outlined

as follows: 
1. Stop the water.
2. Dry up the location where water has migrated. 
3. Replace/repair water-damaged property.

S u m m a r y
Environmental issues involving highly toxic chemicals nor-

mally are the ones that grab the headlines and command
research. Safe building environment issues have ranged from
concerns relating to asbestos, urea formaldehyde, pesticides and
others. Mold claims appear to be arising to a similar concern
level.  ■

Martin Ellis is a partner with Butler, Vines
and Babb. He is certified as a civil trial specialist
and as civil trial advocate. He has tried numer -
ous toxic tort cases and is heavily involved in lit -
igation relating to mold. If you have any ques -
tions relating to this article you may contact him
at Mellis@bvblaw.com
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From the Chair

I t has been an honor to serve as chair of the Environmental Law
Section for 2001-02. I hope that you as members feel you have
benefitted from the activities of the Section the past year. The

Solid Waste Conference in Gatlinburg was attended by many mem-
bers of the Section. Karen Stankowski, formerly of the Te n n e s s e e
D e p a rtment of Environment and Conservation Office of General
Counsel, did an outstanding job coordinating the CLE programs as
well as the Section-sponsored breakfast with the commissioner.
K a ren will be the newsletter editor for next year. We look forw a rd
to her active participation in the Section.

It is my hope that everyone has enjoyed the newsletters as
much as I have this year. Jim Wright has done an outstanding job.

The newsletters have been timely, professional and informative. Please share the newsletters
with other attorneys who might find them of interest. Bill Penny, Jason Holleman and Steve
Stout worked on the Environmental Law Forum, which was another excellent program. I
would be remiss if I didn’t mention Steve Stout’s tireless eff o rts on the TBA Enviro n m e n t a l
Law Section web page and links. I know Steve has put in many hours updating the website
and he will be an excellent chair for 2002-03. 

F i n a l l y, I would like to thank everyone on the executive committee this year. Every o n e
has participated in making these programs a success. I hope that you feel your volunteer
work with the TBA has been a positive experience. 

The final meeting of the membership year will be held at the annual meeting via telecon-
f e rence on June 14, 2002, at 2 p.m. EST/ 1 p.m. CST. If you haven’t already received it, you
can get the call-in information from Lynn Pointer at the TBA, lpointer@tnbar. o rg. I look for-
w a rd to the members participating in the election of officers for next year. Lynn has been a
g reat assistance to me and the committee this year. She has kept us on task and coord i n a t e d
our monthly meetings. Thank you, Lynn, for your hard work and dedication. 

The final program for the year will be the Section-sponsored white water rafting trip in
Chattanooga at the TBA Annual meeting on June 15 from 8 a.m.-3:30. The trip should be fun
and informational. I hope to see everyone on the river. Thank you for your support of the
Section this year. I have enjoyed working with everyone. ■

Sheri Jacobs is currently chair of the TBA’s Environmental Law Section. She is a partner in
the firm of Wyatt, Tarrant and Combs LLP in Nashville; and has previously served as assistant
attorney general for the Tennessee Attorney General & Reporter’s environmental division; and as
assistant general counsel for the Tennessee Department of Environment and Conservation.
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or expense is caused in part by a party indemnified
hereunder. Such obligation shall not be construed to
negate, abridge, or reduce other rights or obligations
of indemnity which would otherwise exist as to a
party or person described in this Paragraph 3.18. 

The contractor or subcontractor is not the only entity
involved in the determination of liability: 

4.4.1. Claims, including those alleging an error or
omission by the Architect . . ., shall be referred ini-
tially to the Architect for decision. An initial decision
by the Architect shall be required as a condition
precedent to mediation, arbitration or litigation of all
Claims between the Contractor and Owner. … The
Architect will not decide disputes between the
Contractor and persons or entities other than the
Owner.

Provisions for mediation and arbitration are outlined
in subsequent paragraphs: 

4.5.1. Any Claim arising out of or related to the
Contract, … shall, after initial decision by the
Architect or 30 days after submission of the Claim to
the Architect, be subject to mediation as a condition
precedent to arbitration or the institution of legal or
equitable proceedings by either party.
* * * * 
4.6.1. Any Claim arising out of or related to the
Contract, … , shall, after decision by the Architect or
30 days after submission of the Claim to the
Architect, be subject to arbitration. Prior to arbitra-
tion, the parties shall endeavor to resolve disputes by
mediation in accordance with the provisions of
Paragraph 4.5. 

Comparative fault. The phrase “but only to the extent
caused” creates an comparative indemnity obligation. This
provision leads to significant disagreements among the
parties as to the extent of their comparative obligation.
Increasingly, litigation is the result of those disputes.
Courts have alluded that the indemnification language
may not be as easy to apply in the comparative fault arena. 

The contract simply cannot be used to ascribe to every
negligent act by [the contractor] “connected” in any way
with the project — no matter how attenuated — [the sub-
contractor’s] duty to indemnify. With comparative fault
and zealous advocacy, it does not seem farfetched to think
that nearly any case would generate at least a wisp of neg-
ligence by a plaintiff. This would accomplish by chance
what Michigan public policy expressly prohibits — the
unconscionable practice of coercing subcontractors into
becoming insurers exposed to nearly unlimited liability.
Turner Constr. Co. v. Robert Carter Corp., 1998 WL 553009,
at **7 (6th Cir. Aug. 17, 1998); see generally Gen. Motors
Corp. v. Am. Ecology Envtl. Serv. Corp., 2001 WL 1029519,

at *6-*7 (N.D. Tex. Aug. 30, 2001). 

Why mold litigation now? 
More than 100,000 identified species of fungi exist

naturally in our environment today. We are exposed con-
stantly to thousands of different types of fungi in our
everyday lives in naturally occurring doses that are gener-
ally not harmful to our health. These same fungi at levels
that exceed the naturally existing levels, however, may be
harmful. Therefore, when a microbial investigation is per-
formed, the levels and types of fungi present in the inter-
nal environment should be compared with those existing
in the outside environment. Should there be a significant
quantitative or qualitative difference from the outside
environment, a microbial magnification should be sus-
pected. Plaintiffs allege, however, that there are no estab-
lished safe exposure limits for any fungi and all may be
potentially harmful. 

Once molds become visible, experts state it must be
removed immediately. A visual inspection is an important
first step in microbial investigation. Unfortunately, mold
thrives in environments where there is a lack of ventilation
such as in wall cavities, sub-floors, beneath wall/floor cov-
erings, behind vapor barriers and behind ceiling tiles.
Therefore, when microbial growth is suspected, it is criti-
cal to investigate all areas thoroughly for potential water
impact. 

S t a c h y b o t ry s . S t a c h y b o t rys is a fungus that has
received tremendous media attention recently. It is a black
slimy mold that requires an on-going water source and/or
extremely high humidity to grow. Once the drying process
begins, the very fragile stachybotrys mold is generally
replaced by Aspergillus or Penicillium. Stachybotrys selec-
tively chooses a variety of cellulose building materials, as
well as products containing wood, paper, or cotton, as its
host environment. Rest assured, however, that this is not
the black mold in your shower or the green mold on your
cheddar cheese! 

Stachybotrys has gained notoriety because it produces
mycotoxins that can cause adverse health effects to those
exposed to this mold. At the present time, there is consid-
erable debate over the harmful impact associated with
stachybotrys exposure. There was initially thought to be a
causal relationship between stachybotrys and the occur-
rence of pulmonary hemosiderosis (bleeding lung disor-
der), which was allegedly responsible for the deaths of 16
infants living in Cleveland Housing Projects. The Center
for Disease Control, which conducted the investigation,
has recently indicated, however, that linking this illness to
s t a c h y b o t rys exposure may have been pre m a t u re .
Understanding Microbial Issues (Nassof 2002).

Remedial measures
Microbial investigations are not always necessary.

Each case needs to be evaluated on its own facts by asking:

Mold: The Next Asbestos, continued from page 7

continued on back page

2003 Executive Council
Under Article 10, Section 2 of the by-laws of the Environmental Law Section of the Te n n e s s e e

Bar Association, the executive committee may make nominations for the positions on the execu-
tive committee for the upcoming year. Te rms of office for the members of the executive committee
for the 2002-2003 year will start following the Tennessee Bar Association annual meeting in mid-
June in Chattanooga. The election for these officers is at the Section annual meeting.

The Section’s annual meeting will be scheduled for Friday, June 14, 2002 at the Chattanooga
M a rriott at 2 p.m. eastern (1 p.m. central) time. As has been the case in the past, there will also
be an opportunity for participation by telephone for Section members unable to physically attend
the meetings. 

Tennessee Bar Association Environmental Law Section Executive Committee
Slate of Nominations for 2002-2003
(Unless otherwise indicated (*) the terms of office are for one year)

O ff i c e r s : Steven R. Stout – Chair; Jim Wright – Vice Chair; Sheri Jacobs – Immediate Past
Chair; Karen H. Stachowski – Newsletter Editor; J. Wayne Cropp – Secre t a ry - Tre a s u re r

District Council Members: West Tennessee (starting 2002) — David Jensen, Michael J. Geiger*,
Randy Womack; Middle Tennessee (starting 2002), Bill Penny, Jason Holleman, Richard Te n n e n t * ;
East Tennessee (starting 2002) — Christopher Correnti*, Susan Kerr Lee, Danielle Dro i t s c h
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Tennessee Brownfield Forum 
Nearly 200 people from across the State of Tennessee met in Nashville on March 1 for the inaugural

Tennessee Brownfield Forum. The forum was organized in response to recent state and federal brownfield
legislation that is designed to expedite redevelopment of abandoned or underused commercial and industri-

al properties. Deputy Governor Justin Wilson, Robert Colangelo Executive Director of the National
B rownfield Association, Ken Brown Executive Director of the National Association of Local

Government Environmental Professionals, as well as many others, spoke to the assembly about the
emerging opportunities for redeveloping brownfields. James Weaver, the forum

moderator and Nashville attorney, says, “All the easy sites have already been done.
What is left is a little more difficult.” 
A diverse group of professionals from throughout Tennessee has recently formed

only the second state chapter of the National Brownfield Association (NBA). “A lot of old
sites that have been left behind and are acting as a cancer on neighborhoods and small

towns are going to be cleaned up to revitalize these areas,” according to Robert
Lipscomb, a Nashville engineer and President of the Tennessee State Chapter of the

NBA. 
In addition to the support of government and business, environmentalists were in attendance who

supported redevelopment of brownfields. According to Trip Pollard III, an attorney with the Southern
Environmental Law Center, about 80,000 acres in green space are developed each year in Tennessee, rank-

ing it seventh in the nation. 
The second Tennessee Brownfield Forum is scheduled for Chattanooga in September. The forum seeks the

participation of brownfield owners and developers, attorneys, engineers and other environmental specialists,
government officials, environmentalists, and other concerned parties. For additional information contact
RLLipscomb@bwsc.net.  ■

Editor’s Notes

B ill Penny has taken a break in this issue. He has promised to re t u rn in the next issue with a follow-up article on
b rownfields. Brownfield issues and urban sprawl will continue to be important for us to deal with. There will
be a brownfield forum in the fall and Robert Libscomb has been kind to provide information on p. 10 in this

newsletter in re g a rd to this upcoming event. 
We have interesting articles on what I believe to be two very hot topics that may not be on people’s radar screens yet.

One is mold. Yes, mold. It has been “dusted off” and has become one of the center issues in toxic torts today. It is a re a l
issue to building environments. This is a formative area in re g a rd to this litigation. Will this become as big as asbestos?
M a rtin Ellis (one of my partners) has considerable expertise in the area and graciously agreed to write this piece. 

The second area that I believe will be of increasing importance relates to the designation of nonattainment are a s
in light of the Whitman decision. Jennifer Brundidge of Wa l l e r, Lansden has written an article explaining some of the
implications of this decision. This is going to be of interest as considerations of potential development collide with
the restrictions imposed by nonattainment status. The issues related to the absence of a SIP will greatly impact trans-
p o rtation issues. Environmental groups may well take on the challenge of holding EPA, the state and local govern-
mental bodies as well as developers responsible for compliance in order to protect these nonattainment areas. The
impacts upon the Great Smoky Mountains National Park and issues relating to nonattainment including considera-
tions under section 4F make this an interesting area to follow. 

Another year has passed. But has it passed us by? We are all a little older — but are we any wiser? The more I
seem to learn about environmental law (as with anything else) the more I seem to have forgotten, and the more I re a l-
ize I do not know very much and I will never understand or know what all I need to know. There ought to be a name
for this — I know some of you may think it’s simply old age setting in. 

I am pleased for the opportunity to have worked and played and thought and talked with some of the best
thinkers on environmental issues anywhere. There are good lawyers practicing environmental law in Tennessee —
and they are always willing to share their knowledge and information. It makes for a good bar and for a better envi-
ronment. There is something to be said for seeking the counsel of many wise people. This is the last newsletter over
which I will be able to call myself the editor. Actually, anyone with any real behind the scenes info would know that
the real editor is Lynn Pointer with the TBA. Boy, does she do a good job! I have enjoyed working for a nice taskmas-
ter in our chair, Sherri Jacobs, who has been recognized by the bar as having done an outstanding job this year. My
old friends Stout, Penny, and Sanders (did I say old?) have continued to impress me with their knowledge and maybe
m o re importantly their humor. It has made it more enjoyable to practice this profession to deal with the people I have
worked with as editor. Being editor has made it possible to keep up with Carter Gray and Randy Womack way down
in Memphis and those south Tennesseans — Susan Lee and Wayne Cropp. It has also given me the opportunity to
meet new people (at least to me) like hard-working Karen Stachowski. I guess it all comes back to what I have said a
number of times: Get involved. You will be re w a rded far more than the input you make. Thanks and stay in touch. ■

James C. Wright is a partner at Butler, Vines and Babb. An Order of the Coif graduate of the University of Tennessee
Law School, he has practiced in the environmental law area since 1983. He has taught at numerous seminars and practices
in a number of areas including toxic torts, business representation and business litigation. His practice includes plaintiff
and defense work.
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Transitions & News
Steve Jobe left TDEC’s Office of General Counsel at the end of May to join the environmental division

of the Tennessee Attorney General’s Office. His duties at the Attorney General’s Office will focus on enforce-
ment litigation. Jobe earned his bachelor’s degree from the University of Pennsylvania. He then returned to
his native Nashville to earn his law degree from Vanderbilt University. Outside the office, Jobe can fre-
quently be seen rockclimbing throughout Tennessee and beyond.

•••

Karen Stachowski began work with the Enforcement Division of the Attorney General’s Office in June.
Stachowski has a bachelor of science degree in biology from Mississippi University for Women. She also has
graduate hours in the areas of toxicology and biology. Stachowski received her law degree from the Cecil C.
Humphreys School of Law at the University of Memphis in 1998. Since graduating from law school, she has
worked in the Office of General Counsel for the Tennessee Department of Environment and Conservation.
At TDEC, she worked in the areas of Ground Water Protection, Solid Waste Management, Underground
Storage Tanks, Drinking Water Supply, and Water Pollution Control. She was the primary contact attorney
for the Division of Water Pollution Control. Stachowski also acted as a liaison between department per-
sonnel, the U.S. Attorney’s Office and the Enforcement Division of the State’s Office of the Attorney General.
Additionally, she was the coordinator for the Continuing Legal Education sessions scheduled during the
department’s annual Solid/Hazardous Waste Conference in Gatlinburg. ■

The Tennessee Bar Association’s 121st Annual Convention

June 12-15, 2002 • Downtown Marriott Chattanooga

LOOKOUT!

WE’RE GOING TO

CHATTANOOGA

The Environmental Law Section will sponsor a one-hour
CLE course, Saturday morning of the TBA convention, on
the Federal and State Clean Water regulations and their bio-
logical underpinnings. Larry Smith, Esq., executive director
of the Wolf River Conservancy, will look for trends in the
development of the law and science’s impact on them. Once
educated, participants will have the chance to put their new
knowledge to work by participating in the bar-sponsored
float trip down the Ocoee River. See why and how water qual -
ity standards are established, then get immersed in the subject.

White Water and Water Quality



The environmental law session included six seminars for a
total of 6.48 general hours and 3.0 dual hours: 

Geographic Information Systems: A conference favorite, it is
a wonderful tool for conceptualizing data and other informa-
tion into a visual format. Moderator: James M. Weaver, Esq.,
Waller Lansden Dortch and Davis PLLC. Panelists: W. Michael
Dennis Ph.D., president, Breedlove, Dennis, Young &
Associates Inc.; Richard C. Young, M.S., vice-president,
Breedlove, Dennis, Young & Associates Inc.; and Babak
Negahban Ph.D., Senior GIS Analyst, Breedlove, Dennis,
Young & Associates Inc. 

Hot Cases/Legislative Updates: This was an excellent way of
learning about recent cases affecting the practice of environ-
mental law in Tennessee and recent legislation impacting
TDEC. Speaker: Alan Leiserson, director of legal services,
TDEC Criminal Enforcement at the state and local level.
This is the first year that we separated the crimes panels into
two panels: state/local and federal. This panel did an excellent
job of introducing the conference attendees to criminal
enforcement at the state and local level and included insight
into some Tennessee cases. Moderator: David Himmelreich,
deputy of the enforcement division; Office of the Attorney
General; Panelists: Mike Bottoms, district attorney, Lawrence
County; Bill Bright, staff attorney, comptroller of treasury; and
William Beasley, investigator, Office of the Attorney General. 

Criminal Enforcement at the Federal Level: Always a popular
seminar, this year the panelists highlighted the importance of
cooperation between the many governmental agencies and the

more proactive approach to enforcement that the East
Tennessee Environmental Crimes Task Force has taken recent-
ly. Moderator: Matt Morris, asst. U.S. Attorney, U.S. Attorney
Office. Panelists: Robert H. Gibson, special agent, FBI; Lt. Art
Schettini, TVA police; and David Logue, special agent, USEPA-
CID. 

Navigating a Brownfields Project: Last year, the conference
had a session explaining the new brownfields legislation. This
year, the conference had this session showcasing a successful
brownfields project in Memphis. The panelists highlighted the
importance of cooperation among all involved and the need
for creative thinking by regulated community, technical con-
sultants, and state and local authorities. Moderator: E. Joseph
Sanders, general counsel, TDEC. Panelists: David Harbin, Esq.;
U.S.E.P.A.; Andy Shivas, program manager, VOAP and brown-
fields coordinator, TDEC; Ronnie Bowers, director, Office of
Environmental Compliance for TDOT Facilities, TDOT; Victor
M. Augspurger, PG, senior project manager, AMEC Earth &
Environmental Inc.; Gwen Hewitt, attorney and administrator
of real estate, City of Memphis. 

Professional Ethics: With a hypothetical reminiscent of law
school exams, the seminar addressed common problems faced
by attorneys practicing law, as well as problems unique to
environmental law. Moderator: Steve R. Stout, TDEC, Office of
General Counsel. Panelists: William T. Penny, Esq., Wyatt
Tarrant & Combs LLP; Carl A. Pierce, professor, UT Knoxville
School of Law; and Irma S. Russell, professor, Cecil C.
Humphreys School of Law, The University of Memphis. 

2002 Hazardous/Solid Waste Conference Recap
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It is difficult to believe, but this was the 31st Solid/Hazardous Waste Conference. The years of experience have paid
off with a well-organized, well-run conference. As in years past, the conference schedule included concurrent ses-
sions of hazardous waste, solid waste, and community assistance seminars. This is the second year the conference
schedule included concurrent environmental law sessions. The conference was fortunate to have speakers who not
only had a wealth of knowledge and experience but also had diverse backgrounds. And unique to this conference,
the attendees had a variety of backgrounds due to the diversity of the programs offered resulting in lively discussions
at these seminars. 

Next year’s conference is scheduled for April 30 through May 2, 2003 at the Gatlinburg Convention Center. For 
information or comments regarding the Solid/Hazardous Waste Conference, please contact Karen H. Stachowski at 312 8th
Avenue, North, Nashville, TN 37243 or karen.stachowski@state.tn.us. You may also check out TDEC’s website for the 
conference at www.state.tn.us/environment/swm/conference.htm 

The designation of at least 16 counties in Tennessee as
nonattainment areas will more than likely lead to new legal
battles that will significantly impact road projects and con-
struction and modification of emission sources. In Atlanta,
which was designated as a “serious” nonattainment area
under the one-hour ozone standard, road projects have been
halted by environmental groups’ legal challenges to the city’s
and state’s efforts to comply with the NAAQS. These suits
have ranged from seeking to upgrade the city’s nonattain-
ment designation from “serious” to “severe” to attempting to
block federal highway funds until Atlanta revised its SIP.
Similar legal challenges may ensue in Tennessee while the
SIP is being revised to comply with the new eight-hour
ozone and PM2.5 standards. These challenges may lead to
delayed or terminated road and construction projects and
thus may impede economic growth in Tennessee. 

While the D.C. Circuit’s most recent decision closes the
door for industry and states to overturn the stricter ambient
air quality standards for ozone and PM2.5, it begins the
potentially acrimonious debate over how EPA should imple-
ment the more stringent ozone standard. Both the Supreme
Court and the D.C. Circuit concluded that EPA had disre-
garded the Clean Air Act’s prescriptive rules for controlling
ozone when the agency developed the implementation plan

for the new eight-hour ozone standard. Now, EPA must
determine how much flexibility it has in implementing the
new standard. EPA appears to be trying to develop ways to
defer some of the Clean Air Act’s more controversial require-
ments triggered by the eight-hour ozone standard, including
ways to soften the blow of the more stringent ozone limits,
nonattainment new source review provisions, and require-
ments to determine conformity of transportation projects to
air quality goals. 

With the D.C. Circuit’s decision, the question is no longer
whether the more stringent eight-hour ozone and PM2.5
standards will stand, but when and how the stricter require-
ments will be implemented. It is likely that any controversy
surrounding the development of EPA’s new implementation
strategy for the eight-hour ozone standard will lead to a new
round of political and legal battles over how to bring com-
munities into attainment. 

You may download a copy the decision by clicking on the
following link: http://laws.lp.findlaw.com/dc/971440c.html. ■

Jennifer L. Brundige is an attorney at Waller Lansden Dort c h
& Davis PLLC, in Nashville. She practices environmental law,
including air compliance issues.

Ethics Proposal
The Ethics Program at the Annual Solid & Hazardous Waste Conference in Gatlinburg was considered to be an interesting and
rewarding program by those in attendance. In case you missed the program, it involved a panel discussion of a multi-part hypotheti-
cal fact situation raising many ethical issues. The problem was written to feature a background of environmental law dealing with
corporate compliance and with a corporate acquisition where environmental liabilities were not being disclosed. This program used
primarily the proposed new Tennessee Model Rules of Professional Conduct. These proposed rules should be adopted by the
Tennessee Supreme Court in the next few months. Oral argument is to be heard by the Tennessee Supreme Court on several issues
related to the proposed model rules. More information is available on the Tennessee Bar Association website, www.tba.org. 

Note the section is working on an on-line CLE program. If you would like to have input or suggestions regarding such a program
contact Steve Stout or Jim Wright.  ■

James C. Wright, JWright@bvblaw.com, (865) 637-3531; (865) 637-3385 fax.

Changes to Rule 21, Rules of the Tennessee Supreme Court
Your CLE Requirements

On March 21, the Tennessee Supreme Court entered an
order adopting several changes to the rule governing manda-
tory Continuing Legal Education (CLE) for Tennessee attor-
neys. The changes were proposed in a position by the
Tennessee Commission on CLE & Specialization to amend
the enforcement provisions in Rule 21. The most significant
changes are to Section 3.01. 

Section 3.01 is amended to add the following new third
sentence after the existing second sentence: “All hours of
continuing legal education for each calendar year shall be
earned by December 31 of that calendar year.” 

Also note that Section 7 is amended as well. 
7.01 By March 31 of each year, the Commission shall

complete: 
(a) A list of those attorneys who did not timely file an

Annual Report Statement for the preceding calendar year;
and 

(b) A list of those attorneys who timely filed an Annual
Report Statement indicating lack of compliance with the
requirements of §3 of this Rule for the preceding calendar
year; and 

(c) A list of those attorneys who timely filed an Annual
Report Statement indicating compliance with the require-
ments of §3 of this Rule for the preceding calendar year but
who did not pay any and all fees due under §8.03 of this
Rule. 

7.02 On March 31 of each year, the Commission shall
serve each attorney listed on any of the three foregoing lists
a Notice of Non-completion requiring the attorney to reme-
dy his/her deficiencies on or before May 31 of that year. The
notice shall be served upon the attorney by registered or cer-
tified mail, return receipt requested, at the address shown in
the most recent registration statement filed by the attorney
pursuant to Supreme Court Rule 9, §20.5 or other last know
address. 

7.03 Each attorney to whom a Notice of Non-completion
is issued shall pay to the Commission a non-completion fee
of One Hundred Dollars ($100.00). Such non-completion fee
shall be paid on or before May 31 of that year unless the
attorney shows to the satisfaction of the Executive Director
of the Commission that the Notice of Non-completion was
erroneously issued, in which case no such fee is due. 

There are several other changes and the complete Order is
available of the Tennessee Supreme Court website. Bear in
mind that there is no longer a grace period; the $100 non-
completion fee will apply if all CLE hours are not finished by
December 31, 2002. Because of this rule, the Tennessee Bar
Association is planning to schedule a lot of CLE in
November and December. The Section continues to work
toward on-line CLE, and it will explore the possibility of
another regional conference in Atlanta for all of EPA Region
IV. ■

Steven R. Stout
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Water Resources Information Act
By Randy B. Womack

More comprehensive planning as to water resources
in the state of Tennessee has been the subject of
legislative action during the past few sessions of

the General Assembly. In 2000, the Tennessee General
Assembly passed the Inter-Basin Water Transfer Act.1 The
Inter-Basin Water Transfer Act requires that persons or enti-
ties must have a permit from the commissioner of the
Department of Environment and Conservation before with-
drawing surface water or ground water for the purpose of
transferring it and/or diverting some or all of it out of 10 des-
ignated watersheds. 

During this most recent session of the General
Assembly, the Water Resources Information Act2 was intro-
duced. This Act, recently passed by the House and Senate
and signed by the governor on May 29, also enhances com-
prehensive planning as to water resources in the state of
Tennessee. The Act imposes two basic changes in the law.
First, it requires that certain users of water must “register”
that use with the commissioner of the Department of
Environment and Conservation. Second, it increases the
operation and scope of Tenn. Code Ann. §69-11-101, et seq.
(which requires that water well drillers be licensed) such
that its licensing requirements will apply to the installers of
water wells, monitoring wells and geothermal wells and to
the installation and repair of certain equipment used in con-
nection with such wells.

Under §5(a) of the Act, no “person”3 shall withdraw
10,000 or more gallons of water per day from a surface water
or groundwater source unless the withdrawal is currently
registered with the commissioner. The person who causes a
withdrawal, or proposes such a withdrawal must “register”
annually with the commissioner. For water wells drilled pur-
suant to Tenn. Code Ann. §69-11-101, the initial withdrawal
may be registered by the well driller (on behalf of the person
causing or proposing the withdrawal).

The Act provides two exceptions from the registration
requirement. A person may withdraw water for emergencies
involving human health and safety, provided it is not done
on a regular or recurring basis. In addition, a person may
withdraw water for agricultural purposes and the water used
for agriculture does not count toward the calculation of
whether the withdrawal exceeds 10,000 gallons per day.

The Act grants a number of powers to the commission-
er and the Water Quality Control Board. The commissioner
has the power to collect and compile water quantity data and
other quantity information, including data and information
on uses of water and well data.4 “If requested and deemed
necessary by the [C]ommissioner to protect trade secret
information …,” the commissioner is to keep such trade
secret information confidential.5 The Act also empowers the
commissioner to make inspections and investigations, to
collect samples pursuant to a water quantity inspection or

investigation, to carry on research, and to take such other
action as may be necessary to carry out the provisions of the
Act.6 As a part of the investigative powers granted to the
commissioner under the Act, the commissioner or the com-
missioner’s agents may “enter at all reasonable times upon
any property other than dwelling places for the purpose of
conducting investigations or studies or enforcing any of the
provisions” of the Act.7

The Act also gives the commissioner a wide range of
options for enforcement. The commissioner is empowered
to issue orders that are necessary to secure compliance with
the Act,8 including orders that assess civil penalties9 and
that specify corrective action to be taken by the alleged vio-
lator.10 The alleged violator may appeal orders issued by the
commissioner, and the Water Quality Control Board is to
conduct a contested case hearings on such appeals.11 The
commissioner is also empowered to bring a suit for any vio-
lation of the Act, a violation of any rule or regulation, or a
violation of any order of the commissioner,12 to seek a judg-
ment for any unpaid penalties,13 and to obtain injunctive
relief.14

Civil penalties assessed under the Act can range from
$50 to $7,500 per day for each day of violation, and each day
a violation continues is a separate violation.15 In addition,
any “person intentionally violating, or failing, neglecting, or
refusing to comply with, any provisions” of the Act or any
rules or regulations adopted by the board commits a Class C
misdemeanor.16

The Act also seeks to enhance the process of regional
water planning. The commissioner and the board are direct-
ed to “encourage and support regional water planning when-
ever possible.” If state or federal funding becomes available
for regional water supply planning, the board “may require
regional water supply planning and may provide incentives
to encourage such regional planning.17 In addition, the com-
missioner is directed to appoint a technical advisory com-
mittee that is to “advise the [C]ommissioner on the status of
the state’s water resources and future planning efforts.”18

The technical advisory committee will be composed of rep-
resentatives of federal, state, and local agencies and repre-
sentatives of “appropriate private organization, including
not for profit organizations.”19

As was noted at the outset, the Act also increases the
scope and operation of Tenn. Code Ann.§69-11-101, et seq.
This part of Title 69 has historically provided that a person
who manages or supervises the digging, drilling, or
redrilling of a water well or a person who installs, or repairs
water well pumps or filters and treatment devices must
obtain a license, on an annual basis, from the Department of
Environment and Conservation’s Division of Water Supply.
As amended by the Act, Tenn. Code Ann.§69-11-101, et seq.,
expands the individual licensing requirement for “drillers”

Court Affirms Stricter Ozone and 
Particulate Matter Standards
By Jennifer L. Brundige

On Tuesday, March 26, 2002, a little over a year after
the U.S. Supreme Court’s remand, the U.S. Court of
Appeals for the District of Columbia issued its deci-

sion in American Trucking Ass’ns v. Environmental Protection
Agency, 286 F.3d 355 (D.C. Cir. 2002). The D.C. Circuit
rejected state and industry challenges that the U.S.
Environmental Protection Agency (EPA) acted arbitrarily in
imposing stricter standards for ozone and particulate matter.
In doing so, the court affirmed the more stringent eight-hour
ozone and fine particulate matter (PM2.5) standards set by
EPA in 1997. EPA now must develop an implementation
strategy for the more stringent ozone standard. 

Background — Initial D.C. Circuit Decision
Section 109 of the Clean Air Act (CAA) requires EPA to

promulgate and periodically review the National Ambient
Air Quality Standards (NAAQS) for any pollutant the “emis-
sions of which … cause or contribute to air pollution which
may reasonably be anticipated to endanger public health or
welfare.” Accordingly, EPA revised the ozone and particulate
matter standards in 1997, and private parties and several
states initiated claims challenging the revised NAAQS. In
1999, in American Trucking Ass’ns v. EPA, 175 F.3d 1027
(D.C. Cir. 1999), the D.C. Circuit remanded the standards to
the EPA after holding that §109(b)(1), which requires EPA
to set standards at levels necessary to protect human health
with an adequate margin of safety, was an impermissible del-
egation of legislative power to the EPA. The D.C. Circuit
refused to depart from the long standing rule that imple-
mentation costs may not be considered in setting NAAQS.
The court also held that although implementation provi-
sions for the ozone NAAQS contained in Part D, Subpart 2
of Title I of the CAA did not prevent EPA from revising the
ozone standard and designating nonattainment are a s ,
Subpart 2, rather than the more general implementation pro-
visions contained in Subpart 1, constrained the implementa-
tion of the new ozone NAAQS. Furthermore, the court
rejected EPA’s argument that the court lacked jurisdiction to
review the implementation issue because there had been no
“final” agency action. 

U.S. Supreme Court Decision 
E PA and industry groups both petitioned the U.S.

Supreme Court to review the D.C. Circuit’s 1999 opinion
regarding EPA’s revised NAAQS for ozone under the CAA.
Reversing the D.C. Circuit in part, the Supreme Court deter-
mined in Whitman v. American Trucking Ass’ns, 531 U.S. 457
(2001), that §109(b)(1) did not delegate legislative power to
the EPA and that the scope of discretion that §109(b)(1)
conferred on EPA was consistent with comparable statutory
provisions approved in other cases. With respect to the

scope of EPA’s authority to implement revised ozone NAAQS
in nonattainment areas, the Supreme Court affirmed the
D.C. Circuit’s findings. First, the Supreme Court agreed that
the court had jurisdiction to review the implementation
strategy for the revised ozone NAAQS. The Supreme Court
also agreed that §109(b) bars cost considerations in setting
NAAQS. Finally, the Supreme Court determined that EPA’s
implementation strategy for the eight-hour ozone standard
was unlawful. The court remanded the case to the D.C.
Circuit to consider industry’s unaddressed challenges and
eventually back to EPA “to develop a reasonable interpreta-
tion of the nonattainment implementation provisions inso-
far as they apply to revised ozone.” 

D.C. Circuit Decision on Remand 
On remand, the D.C. Circuit considered only the unre-

solved §307(d)(9) challenges to the air quality standards.
Section 307(d)(9) of the CAA gives the court authority to
reverse any agency action found to be “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with
l a w.” In considering the §307(d)(9) claims, the court
applied a highly deferential standard of review in which the
court presumed validity of agency action as long as a ratio-
nal basis for the action was presented. The court performed
a “searching and careful” inquiry of the underlying facts to
verify that the choices made by the EPA were reasonable and
supported by the record. The court determined that the
record supported EPA’s decisions regarding the “requisite”
standards for controlling ozone and fine particulate matter
pollution. 

Implications of These Decisions 
Under the new eight-hour ozone standard, EPA must des-

ignate nonattainment areas. Many states, particularly in the
eastern United States, are likely to have a significant number
of new nonattainment areas under both the revised ozone
and particulate matter standards. For example, in June 2000,
Tennessee Governor Sundquist proposed designating 16
counties as nonattainment for the eight-hour ozone stan-
dard. It is possible that under the new ozone standard, met-
ropolitan areas including Chattanooga, Knoxville, Memphis,
Nashville, and Tri-cities will be designated as nonattainment
areas. The state is currently collecting monitoring data to
determine areas that will not meet the PM2.5 standard. This
designation of being in noncompliance with air quality stan-
dards will trigger new regulatory and permitting require-
ments for air emissions sources, including mobile sources.
Additionally, the state will be forced to develop a new state
implementation plan (SIP) to implement, maintain, and
enforce the revised ozone and PM2.5 standards. This plan
must be approved by EPA. 

continued on page 6
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to include geothermal and monitoring wells.20 In addition,
the Act makes it unlawful to engage in the “business of
installing, removing or repairing geothermal wells or water
well pumps or drop lines in geothermal wells or water wells;
or … to engage in the business of repairing, servicing or
installing filters and water treatment devices on geothermal
wells or water wells; except if such work is done by a
licensed individual.”21

A licensed individual, or an operator designated by the
licensee, must supervise the operation or installation of any
equipment in the drilling of geothermal, water or monitor-
ing wells.22 In addition a licensed individual, or an operator
designated by the licensee, must supervise the installation of
any pumps or water treatment devices in geothermal wells
and water wells.23

The Act makes it unlawful for any “person”24 to drill a
water well or geothermal well unless 1) the driller of the
well is licensed; 2) the driller keeps a copy of the appropri-
ate license posted in a conspicuous location at or near the
well being drilled; and 3) the driller of the water well or
geothermal well delivers to the commissioner a “report of
well driller” by a date determined by the commissioner.25

The “report of well driller” is to include, at a minimum, the
name and address of the well owner, the location of the well,
the date upon which the well was completed, and the “log”
of the well.26 In addition, the Act prohibits the drilling of
any water well or geothermal well unless the well owner27 or
the well driller (on behalf or the well owner) has notified the
commissioner of the intent to drill the well and has provid-
ed, at a minimum, the name and address of the owner and
the location of the well.28

The Act authorizes the commissioner to inspect, and
approve or disapprove, the drilling of any water well or geot-
hermal well, the installation and repair of well pumps or
water treatment devices, the installation and repair of all
conduits, valves, or other appurtenances which convey
water between the well and any building, structure or any
water discharge point.29

The Act also permits municipalities that have adopted
home rule under Article 11, §9 of the Te n n e s s e e
Constitution or any county operating under a county form
of government to enact, by ordinance or resolution, enforce-
able requirements not less stringent than the standards
adopted by the state pursuant to Tenn. Code Ann. §69-11-
101, et seq., as amended by the Act. In addition, any such
municipality or county may be exempted30 from the provi-
sions of Tenn. Code Ann. §69-11-101, et seq., as amended by
the Act, if it files a petition with the commissioner and such
petition is granted by the commissioner.31 The commission-
er is to grant the certificate of exemption if the commission-
er determines that the municipality or county has enacted
provisions not less stringent than the provisions of Tenn.
Code Ann. §69-11-101, et seq., as amended by the Act, and
that such enactments are being, or will be, adequately
enforced.32 This section of the Act that permits local gov-

ernmental entities to obtain a certificate of exemption would
allow local governmental entities, such as Memphis and
Shelby County, to continue to operate programs that have
been in place for some time.

The Water Resources Information Act does provide the
commissioner of the Department of Environment and
Conservation with some of the tools to improve planning as
to water resources throughout the state of Tennessee. At the
same time, the Act, with the duties and obligations it impos-
es upon certain water users and the drilling and repair of
wells in the state, has the potential to affect the operations of
a number of individuals and businesses. ■

Randy B. Womack is a member of Glankler Brown PLLC,
a law firm located in Memphis. His mailing address is 1700 One
Commerce Square, Memphis, TN 38103. He can also be con -
tacted by telephone (901-525-1322) or by e-mail (rwom -
ack@glankler.com).

N o t e s
1. Chapter Number 354 of the Public Acts, 2000 (Tenn. Code

Ann. §69-8-201, et seq.).
2. House Bill 3148, Senate Bill 3076. The original version was

amended twice before passed by the House and Senate.
3. A person is defined to mean “any individual corporation,

company, limited liability company partnership [sic], association,
group, utility district, federal, state or local government agency, or
any combination of them.” Section 5(c) of the act. 

4. Section 6(a).
5. Section 6(a).
6. Section 6(c).
7. Section 6(d).
8. Section 6(g).
9. Section 6(f).
10. Section 8(a)(1).
11. Section 7(b); §8(a); and §8(d).
12. Section 6(e).
13. Section 8(f).
14. Section 8(g).
15. Section 8(c).
16. Section 8(h).
17. Section 9(a).
18. Section 10.
19. Section 10.
20. Section 13(a) makes it unlawful for any well to be drilled

or closed except by licensed individuals.” A “well” is defined to
mean “geothermal well, a monitoring well, or a water well … ” See
§12, subsection 12.

21. Section 13(d).
22. Section 15(a).
23. Section 15(b).
24. A “person” means any “individual, organization, group,

association, partnership, corporation, limited liability company,
utility district, state or local governmental agency or any combina-
tion of them.” See §12, subsection 10.

25. Section 14(a).
26. Section 14(a)(3).
27. The “well owner” means the person who owns the real

property on which a well exists or is to be drilled.” See §12, sub-
section 13.

28. Section 19.
29. Section 14(b).
30. The exemption does not include the well driller licens-

ing and license fee provisions, which are to be a state function.
See §24(b).

31. Section 24(a) and (b).
32. Section 24(c).
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improvement to real property, to injury to property,
real or personal, arising out of any such deficiency, or
for injury to the person or for wrongful death arising
out of any such deficiency, shall be brought against
any person performing or furnishing the design, plan-
ning, supervision, observation of construction, con-
struction of, or land surveying in connection with,
such an improvement within four (4) years after sub-
stantial completion of such an improvement. Tenn.
Code Ann. §28-3-202. 

Disputes concerning the statute of limitations in mold
cases typically focus on the application of the “discovery”
rule, or that point of time at which the plaintiff had suffi-
cient knowledge to know that he or she had suffered injury
for which a suit should be brought. Also, in Tennessee a
statute of repose does not apply to claims for breach of con-
tract. The language of Tenn. Code Ann. §28-3-109(3) pro-
vides only a six-year limitation for “[a]ctions on contracts
not otherwise expressly provided for.” 

Indemnification provisions. In the typical construction
contract, the parties attempt to shift liability through dif-
ferent forms of indemnification provisions. Most states
have statutes limiting indemnity obligations owed by con-
tractors and subcontractors. For instance, Tenn. Code Ann.
§62-6-123 states that: 

A covenant promise, agreement or understanding in
or in connection with or collateral to a contract or
agreement relative to the construction, alteration,
repair or maintenance of a building, structure, appur-
tenance and appliance, including moving, demolition
and excavating connected therewith, purporting to
indemnify or hold harmless the promisee against lia-
bility for damages arising out of bodily injury to per-
sons or damage to property caused by or resulting
from the sole negligence of the promisee, the
promisee’s agents or employees, or indemnitee, is
against public policy and is void and unenforceable. 

The court will consider the specific indemnification
language of the contract, however, when applying this
statute. Recently, in Pitt v. Tyree Org. Ltd., 2002 WL 312505
(Tenn. Ct. App. Feb. 28, 2002), the court of appeals opined
that: 

There is no general prohibition against indemnifica-
tion provisions in contracts. However, the Legislature
has indicated by specific statutes that in certain areas
of commercial activity, indemnity or hold-harmless
provisions will be invalid. These statutes include
Tenn. Code Ann. §62-6-123 (1997), which provides
that an indemnity agreement in a construction con-
tract that purports to hold harmless the promisee
from liability for damages caused by the ‘sole negli-
gence of the promisee’ is void as against public policy
… It is not against public policy to contract to be
indemnified against one’s own negligence, but such a
provision in indemnification contracts must be
expressly clear and in unequivocal terms. 

Id. at *8. But see Rentenbach Constr. Inc. v. Bowen, 2000 WL
1690286, at *5 (Tenn. Ct. App. May 21, 2001) (reversing
the trial court’s decision to enforce the 3.18.1 indemnifica-
tion provisions). 

Mediation and arbitration. The standard form contract,
A101, in conjunction with A201 provisions, attempts to
obligate all parties to binding arbitration in the event a dis-
pute arises. The typical provision in the A201 contract con-
cerning actions or omissions by contractors and subcon-
tractors provides that: 

3.18.1. To the fullest extent permitted by law and to
the extent claims, damages, losses or expenses are not
covered by Project management Protective Liability
insurance purchased by the Contractor …, the
Contractor shall indemnify and hold harmless the
Owner, Architect, Architect’s consultants, and agents
and employees of any of them from and against
claims, damages, losses and expenses, including but
not limited to attorneys’ fees, arising out of or result-
ing from performance of the Work, provided that
such claim, damage, loss or expense is attributable to
bodily injury, sickness, disease or death, or to injury
to or destruction of tangible property (other than the
work itself), but only to the extent caused by the neg-
ligent acts or omissions of the Contractor, a
Subcontractor, anyone directly or indirectly employed
by them or anyone for whose acts they may be liable,
regardless of whether or not such claim, damage, loss
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